
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 
 
FREEEATS.COM, INC.,    ) 
      ) 
  Plaintiff,    ) 
      ) 
  v.     ) No.  1:06-CV-1403-LJM/WTL 
      ) 
STATE OF INDIANA    ) 
ex rel. STEVE CARTER,   ) 
Attorney General, and    ) 
STEVE CARTER, Attorney General,  ) 
      ) 

Defendants.   ) 
 

MEMORANDUM IN SUPPORT OF THE STATE OF INDIANA’S  
AND ATTORNEY GENERAL STEVE CARTER’S MOTION TO DISMISS 
 
Plaintiff FreeEats.com (“FreeEats”) has filed a Complaint seeking a declaration that 

Indiana Code § 24-5-14-5 (the “Autodialer Law”), as applied to political-campaign calls, is  

preempted by the Telephone Consumer Protection Act of 1991 (“TCPA”) and invalid under the 

Commerce Clause, the First Amendment, and the Free Speech Clause of the Indiana 

Constitution.  See Complaint (Docket No. 1), at ¶¶ 21-43.  FreeEats seeks a preliminary 

injunction, later to be made permanent, against enforcement of the Autodialer Law with respect 

to political campaign calls.  See Motion for Prelim. Injunction (Docket No. 13), at 2-3; 

Complaint, at 10.  Pursuant to principles set forth in Younger v. Harris, 401 U.S. 37 (1971), 

however, this Court must dismiss the Complaint because the Attorney General is currently 

enforcing the Autodialer Law against FreeEats in Brown County Circuit Court.  Exercising 

jurisdiction here would improperly interfere with an ongoing state civil-enforcement action, and 

FreeEats can raise any valid claims it asserts here in the Brown County Circuit Court case. 
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1. On September 18, 2006, the Attorney General instituted a civil-enforcement 

action against Economic Freedom Fund and John Does 1-10 in Brown County Circuit Court.  

See State v. Economic Freedom Fund, No. 07C01-0609-MI-0425 (Brown County Cir. Ct. Sep. 

18, 2006); see also Attachment 1.  The thrust of Economic Freedom Fund is that the Attorney 

General’s office began receiving complaints on or about September 12, 2006, regarding 

automated telephone calls that played a prerecorded message made by Economic Freedom Fund 

to Indiana residents.  See Attachment 1, at ¶ 5.  While it was known to the Attorney General’s 

office that Economic Freedom Fund was partially responsible for these calls, the Attorney 

General had reason to believe that unidentified other parties may also have some liability for 

these calls.  See Attachment 1, at ¶ 3.    

After learning that FreeEats was responsible for placing the calls at issue in Economic 

Freedom Fund, on September 22, 2006, the Attorney General amended its complaint to name 

FreeEats as John Doe 1 and filed a motion for preliminary injunction against FreeEats.  See 

Attachments 2, at ¶ 3; 4.  The Attorney General’s motion for preliminary injunction, which asks 

the Brown County Circuit Court to prohibit FreeEats from making telephone calls via an 

automated dialing-announcing device and from disseminating prerecorded messages without first 

obtaining consent, has been set for hearing on October 6, 2006, at 11:00 a.m.1  See Attachment 5.  

For its part, the Economic Freedom Fund has agreed to a preliminary injunction prohibiting it 

from making telephone calls via automated dialing-announcing devices and from disseminating 

                                                 
1   The Honorable Judith A. Stewart, who currently presides over the Economic Freedom Fund 
case, has announced to the parties that she intends to recuse herself, though she has not yet 
formally done so.  In setting the hearing on the Attorney General’s motion for preliminary 
injunction, Judge Stewart noted that the date and time were subject to adjustments by the Special 
Judge that ultimately assumes jurisdiction over the case.  See Attachment 5.   
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prerecorded messages without first obtaining consent, though it plans to litigate the Attorney 

General’s demand for civil fines. 

In the meantime, on September 21, 2006, FreeEats filed this federal action seeking to 

enjoin enforcement of the Autodialer Law.  When it filed this case, FreeEats was aware of the 

Economic Freedom Fund case pending in Brown County Circuit Court and apparently was also 

aware that it was responsible for the calls that are the subject of that action.  See Complaint, at ¶ 

10.   

2. In Younger v. Harris, 401 U.S. 37, 41 (1971), the Supreme Court ruled that a 

federal district court may not enjoin a state prosecutor from proceeding with criminal charges 

against a federal-court plaintiff, observing that it is “a violation of the national policy forbidding 

federal courts to stay or enjoin pending state court proceedings except under special 

circumstances.”  A “vital consideration” for the Court was  

the notion of ‘comity,’ that is, a proper respect for state functions, 
a recognition of the fact that the entire country is made up of a 
Union of separate state governments, and a continuance of the 
belief that the National Government will fare best if the States and 
their institutions are left free to perform their separate functions in 
their separate ways. 
 

Id. at 44.  Although federal courts exist to help “protect federal rights and federal interests,” they 

must “do so in ways that will not unduly interfere with the legitimate activities of the States.”  Id. 

More broadly, Younger stands for the proposition that, absent special circumstances (such as 

bad-faith state enforcement), a federal court must dismiss a case where the plaintiff seeks to 

enjoin an ongoing state judicial enforcement action.  See id. 

 Consistent with the concerns for federalism and comity expressed in Younger, in Samuels 

v. Mackell, 401 U.S. 66, 73 (1971), the Court extended the Younger principles to federal court 

actions seeking declaratory relief that would interfere with ongoing criminal proceedings.  The 
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Court observed that there was “no relevant difference” between declaratory and injunctive relief 

and thus they “should be judged by the same standards.”  Id. at 72.  “[O]rdinarily a declaratory 

judgment will result in precisely the same interference with and disruption of state proceedings 

that the longstanding policy limiting injunctions was designed to avoid.”  Id.  The Court 

reasoned that a declaratory judgment is enforceable if necessary by injunctive relief and that 

even if a declaratory judgment is not used as the basis for injunctive relief, “the declaratory relief 

alone has the same practical impact as a formal injunction would.”  Id.   

3. It is equally clear that the abstention commands of Younger and Samuels apply 

where the state enforcement at issue is civil, rather than criminal, in nature.  In Huffman v. 

Pursue, Ltd., 420 U.S. 592, 606-07 (1975), the Court held that a federal court should not issue 

declaratory or injunctive relief where it would result in interference with state-court nuisance 

proceedings.  In so doing, the Court rejected the argument “that every litigant who asserts a 

federal claim is entitled to have it decided on the merits by a federal, rather than a state, court.”  

Id. at 606.  Likewise, in Juidice v. Vail, 430 U.S. 327, 335 (1977), the Court applied Younger to 

avoid interference with state civil-contempt proceedings.  “A State’s interest in the contempt 

process, through which it vindicates the regular operation of its judicial system, so long as that 

system itself affords the opportunity to pursue federal claims within it, is surely an important 

interest.”  Id.  

 Similarly, in Trainor v. Hernandez, 431 U.S. 434, 444 (1977), the Court held that 

Younger abstention applies generally where there are ongoing state civil-enforcement actions.  In 

that case, the state action was a “suit by the State to recover from appellees welfare payment that 

allegedly had been fraudulently obtained.”  Id.  The Court observed that the state “was a party to 

the suit in its role of administering its public-assistance programs,” and the suit was brought to 
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“vindicate important state policies such as safeguarding the fiscal integrity of those programs.”  

Id.  The Court held that the principles of Younger “are broad enough to apply to interference by a 

federal court with an ongoing civil enforcement action such as this, brought by the State in its 

sovereign capacity.”  Id.; see also Ohio Civil Rights Comm’n v. Dayton Christian Sch., 477 U.S. 

619, 628 (1986) (applying Younger where the state proceeding was a civil-rights commission’s 

administrative review of a public teacher’s discharge); Mannheim Video, Inc. v. County of Cook, 

884 F.2d 1043, 1044-46 (7th Cir. 1989) (holding that Younger abstention applies to county 

enforcement action for zoning-ordinance violations); Brunken v. Lance, 807 F.2d 1325, 1330-31 

(7th Cir. 1986) (holding that Younger abstention applies to state child-custody hearing); Ciotti v. 

County of Cook, 712 F.2d 312, 314-15 (7th Cir. 1983) (holding that Younger abstention applies 

to county enforcement action of zoning-ordinance violations). 

4. In Middlesex County Ethics Comm. v. Garden State Bar Ass’n, 457 U.S. 423, 431 

(1982), the Court, observing that Younger and its progeny “espouse a strong federal policy 

against federal-court interference with pending state judicial proceedings absent extraordinary 

circumstances,” set forth a three-part test for determining whether a court should abstain:  (1) 

whether the state proceedings constitute ongoing judicial proceedings; (2) whether the 

proceedings implicate important state interests; and (3) whether there is an adequate opportunity 

in the state proceedings to raise constitutional questions.  See id.  In that case, the Court 

concluded that Younger abstention applied to avoid interference with state-bar-association 

disciplinary hearings.  See id. at 432-35.     

Applying the three-part Middlesex County test to this case, it is clear that this Court 

should dismiss the case because exercising jurisdiction over it would cause great interference 
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with ongoing state proceedings that seek to vindicate the state’s important interest in protecting 

residential privacy. 

a. First, the state-court action is manifestly a judicial proceeding.  It is pending in 

Brown County Circuit Court, and through it the Attorney General seeks both to enjoin FreeEats 

from violating the Autodialer Law and to impose civil penalties on FreeEats for past violations 

of the Autodialer Law.  See Attachment 2, at ¶ 14.     

b. Second, the state’s civil-enforcement action implicates important state interests.  

The Autodialer Law protects, among other things, residential privacy, an interest that courts have 

repeatedly upheld as compelling.  See Frisby v. Schultz, 487 U.S. 474, 484 (1988) (“‘The State's 

interest in protecting the well-being, tranquility, and privacy of the home is certainly of the 

highest order in a free and civilized society.’”); Bland v. Fessler, 88 F.3d 729, 734 (9th Cir. 

1996) (holding that California had a significant interest in protecting its residents from calls 

made with automated dialing-announcing devices because they have the potential “to annoy and 

disrupt”); Van Bergen v. Minnesota, 59 F.3d 1541, 1555 (8th Cir. 1995) (holding that because 

automated dialing-announcing devices “intrude upon the privacy and tranquility of the home and 

the efficiency of the workplace, . . . the government has a substantial interest in limiting the use 

of unsolicited, unconsented-to” calls).   

c. Finally, FreeEats will have no less opportunity to raise its constitutional 

challenges in the Economic Freedom Fund case than it would in this Court. The Indiana Rules of 

Trial Procedure allow parties to raise defenses in their answer or by motion.  See Ind. R. Tr. P. 

8(A), 8(B), 12(B), 13.  Furthermore, any final judgment by the Brown County Circuit Court 

against FreeEats will be subject to appeal-as-of-right to the Indiana Court of Appeals, with 

discretionary review available in the Indiana Supreme Court and, ultimately, the Supreme Court 
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of the United States.  See Ind. R. App. P. 5(A), 57; see also 28 U.S.C. § 1257.  Indeed, given that 

federal courts do not have jurisdiction to order state officials to comply with their own states’ 

laws, see Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 101-02 (1984), Brown 

County Circuit Court will provide FreeEats with an even better forum for adjudicating all of its 

claims. 

The availability of these full-blown judicial proceedings provides FreeEats with a forum 

equally as adequate as this one for its federal claims.  Respect for Indiana’s state-court system, 

therefore, requires that this Court abstain from exercising jurisdiction over this case.  See 

Huffman, 420 U.S. at 604 (holding that interference with state-court proceedings “can readily be 

interpreted ‘as reflecting negatively upon the state courts’ ability to enforce constitutional 

principles”). 

5. Nor can FreeEats overcome Younger abstention by reference to the order in which 

papers happen to have been filed in Economic Freedom Fund and this case.  To recap, the 

Attorney General filed the Economic Freedom Fund action on September 18, 2006.  See 

Attachment 1.  As of that date, the Attorney General did not have sufficient evidence to identify 

all of those responsible and liable for the autodialer calls that are the subject of that enforcement 

action.  Accordingly, in the Economic Freedom Fund complaint the Attorney General simply 

named as co-defendants John Does 1-10.  See Attachment 1, at ¶ 3.  Thereafter, the Attorney 

General acquired enough evidence to identify FreeEats as one of the John Does in the Economic 

Freedom Fund case.  On September 22, 2006, the State amended its Economic Freedom Fund 

complaint to name FreeEats as John Doe 1 and filed a motion for preliminary injunction to 

prohibit FreeEats from making telephone calls using an automated dialing-announcing device 
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and from disseminating prerecorded messages without first obtaining consent.  See Attachments 

2, at ¶ 3; 4.  A hearing on that motion, again, is set for October 6.  See Attachment 5.   

Meanwhile, on September 21, 2006, a day before the Attorney General amended its 

Economic Freedom Fund complaint, FreeEats filed its Complaint in this matter.  In its 

Complaint, FreeEats acknowledges both the existence of the Attorney General’s state-court 

lawsuit and its own role in making the offending autodialer calls—essentially admitting to being 

one of the John Does.  See Complaint, at ¶ 10.   

This timeline plainly supports the Attorney General’s position that enforcement 

proceedings against FreeEats are ongoing.  Indeed, the Attorney General’s state-court 

enforcement action was formally commenced before FreeEats filed the Complaint in this case.  

Just because the Attorney General did not know that FreeEats was a John Doe when first filing 

the Economic Freedom Fund complaint, his naming ten John Does in the Complaint surely was 

enough to commence action against—or at least demonstrate his efforts to bring to justice—all 

those ultimately identified as proper defendants.  

In any event, the precise timing of each of these filings is not important.  Because there 

have been no “proceedings of substance on the merits” in federal court in this case, the 

abstention principles apply regardless whether the federal action was formally commenced 

before the state enforcement proceeding.  See Hicks v. Miranda, 422 U.S. 332, 349 (1975) 

(holding that “where state criminal proceedings are begun against the federal plaintiffs after the 

federal complaint is filed but before any proceedings of substance on the merits have taken place 

in federal court, the principles of Younger v. Harris should apply in full force”); see also Doran 

v. Salem Inn, Inc., 422 U.S. 922, 929 (1975) (holding that where “federal litigation was in an 

embryonic stage and no contested matter had been decided” Younger principles apply).   
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This federal case is clearly in its “embryonic” stage.  Nothing has yet been decided by 

this Court.  Accordingly, the Court must dismiss this case and thereby abstain from interfering 

with the Attorney General’s ongoing state enforcement proceedings against FreeEats. 

CONCLUSION 

For the foregoing reasons, the Complaint should be dismissed. 

 

Respectfully submitted,  

      STEVE CARTER 
      Attorney General 
 

     By: s/Thomas M. Fisher    
      Thomas M. Fisher 
      Solicitor General 
 

Julie Hoffman 
Deputy Attorney General 

 
Counsel for Defendants State of Indiana and  
Steve Carter, Attorney General of Indiana  



 10

CERTIFICATE OF SERVICE 
 

 I hereby certify that on September 17th, 2006, a copy of the foregoing was filed 
electronically.  Notice of this filing will be sent to the following counsel of record by operation 
of the Court’s electronic filing system.  Parties may access this filing through the Court’s system.   
 
 

 John R. Maley 
Paul L. Jefferson 
BARNES & THORNBURG LLP 
11 South Meridian Street 
Indianapolis, IN 46204 
Telephone:  (317) 236-1313 
Facsimile:  (317) 231-7433   

 
  

 
 
       s/Thomas M. Fisher __________ 
       Thomas M. Fisher 
       Solicitor General 
 
Office of the Attorney General 
Indiana Government Center South, Fifth Floor 
302 West Washington Street 
Indianapolis, Indiana 46204-2770 
317-232-6255 
tfisher@atg.state.in.us  
Doc #338508 
 


